Bai 2
BAO HQ NHAN HIEU BA CHIEU VA NHAN HIEU MAU
1. Nhan hiéu ba chiéu (three-dimensional mark)

Nhan hiéu ba chiéu hay con goi 14 nhan hiéu lap thé, 12 hinh dang thé hién
trong khong gian ba chiéu: dai, rong va cao. Hinh dang d6 c6 thé giup nguoi tiéu
ding nhan biét ngudn gdc thuong mai cia san pham hoic dich vu.

1.1. Ddu hiéu dwoc sit dung, ding ky lam nhan hiéu

Cho dén hién nay di c6 nhiéu nudc chap nhan bao ho nhan hiéu ba chiéu
nhung cd sy khéc nhau trong quy dinh vé ddi twong bao ho. Tir thuc té bao ho &
cac nuéc, WIPO di tong hop va nhdm céc dau hiéu duoc st dung va bao ho dudi
dang nhan hiéu ba chiéu gom:

- Bao bi, bao géi san pham (Product packaging)

Hinh dang caia san pham hoac mot bo phan caa san pham (Product shape)
DAu hiéu ba chiéu khac c6 lién quan dén san pham, dich vu (Others)
Trang tri thwong mai (Trade dress/Get-up)

Trong Quy ché tham dinh nhan hiéu cia My (TMEP) quy dinh nhan hiéu ba
chiéu gém hai loai: nhan hiéu ba chiéu Ia hinh dang cua san pham va nhan hiéu ba
chiéu 14 bao bi cua san pham. Co quan hai hoa hda Chau Au trude day (OHIM) lai
quy dinh nhan hiéu ba chiéu gom ba loai: hinh dang khong lién quan dén chinh san
pham hoac dich vy, hinh dang caa chinh san pham va vé dung hoic bao bi dong
g6i san pham’. Luat S¢ hitu tri tué Phap quy dinh, nhan hiéu ba chiéu gom hinh
dang caa san pham, hinh dang ciia bao bi va hinh dang dic trung cua dich vu®. Luat
Nhan hiéu caa Nhat Ban quy dinh nhan hiéu ba chiéu cé thé 1a hinh dang ba chiéu
cua chinh san pham, hinh dang ba chiéu caa vat chira san pham va hinh dang ba
chiéu cua vat quang céo san pham.

Péi voi bao bi va hinh dang cia san pham khi diang ky co thé chi & hinh dang
khong gian ba chiéu don thuan hoic ciing thé két hop voi cac yéu té khac nhu tir
ngir, mau sac, hinh v&... Khong chi san pham mai ¢6 nhan hiéu ba chiéu ma cac
nganh dich vu ciing c6 thé ding ky nhan hiéu ba chiéu bang hinh anh cua tda nha

! The Guidline Concerning Proceeding Before the OHIM, Part B Examination, 7.62: 3-Dimensional
trademarks can be grouped into three categories: - Shapes unrelated to the goods themselves; - Shapes that
consists of the shape of the goods themselves; - The shape of packaging or containers.
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try s doanh nghiép, bo déng phuc dic trung cua doanh nghiép. Vi dy, bo dong
phuc tiép vién hang khéng cua cong ty Korean Airlines da duoc bao ho ddi véi
nhém 39 — dich vu van chuyén hanh khach. Ngay ké ca nhiing dau hiéu cd lién
quan dén san pham, dich vu nhu truong hop ddu hiéu 3D ngdi sao ba canh cua
dong xe Mercedes da duoc bao ho nhu la mot nhan hiéu, mac du day khong phai la
bao bi hay hinh dang cua san pham.

Nhan hiéu ba chiéu duoc tao thanh tir nhitng dau hiéu cé thé nhan biét dugc
bang thi giac, do ¢ hoan toan c6 thé duogc thé hién dd hoa bang hinh v&, hinh anh.

1.2. Tiéu chudn bdo hé

Mic di hién nay viéc dang ky bao ho nhan hiéu ba chiéu twong doi pho bién,
tuy nhién trong dang ky nhan hiéu ba chiéu con ton tai kha nhiéu van dé ly luan.

Thir nhat, nguoi tiéu dung thuong khéng cho rang cac dau hiéu ba chiéu la
dau hiéu dé phan biét nguon géc thuong mai cua san pham hoic dich vy, boi vay
nhan hiéu ba chiéu dat duoc dén mirc d6 nao thi ¢ thé dong vai trd cua mot dau
hiéu phan biét nguon gdc thuong mai cua san pham hoic dich vu 13 van dé duoc
quan tam dau tién trong viéc bao ho nhan hiéu ba chiéu. Mot s6 qudc gia cho rang
cac dau hiéu ba chiéu chi khi cd cac yéu té dac biét thi méi duoc coi la c6 kha niang
phan biét’. Mot sé nudc khéc lai yéu cau ching minh dau hiéu ba chiéu co ¥ nghia
th hai (secondary meaning)®.

Tht hai, cac dau hiéu ba chiéu thuong bi tir chdi bao ho véi ly do mang chic
nang hitu dung. Xem xét tir goc do chinh sach, néu nhu mot dau hiéu ba chiéu pho
hop v&i viéc bao ho dudi dang mot quyén sé hitu tri tué khac (nhu 1a sang ché, kiéu
dang cong nghiép) thi khong nén cap van bang bao ho nhan hiéu vi thoi hiéu bao
ho s& la vo thoi han. WIPO cho rang cac dau hiéu ba chiéu mang tinh muc dich
hoac céch sir dung cua san pham hoic c6 thé anh hudng dén gia thanh hay chét
lwong san pham thi khong dugce phép dang ky lam nhan hiéu vi bi coi 1a o tinh
chtce nang. Nhu vay, mot dau hiéu ba chiéu mudn dang ky nhan hiéu phai dap tng
tiéu chuan vé tinh phan biét va tinh phi chtic niang.

1.3. Mgt sé vi du vé nhan higu ba chiéu

* Philips v. Remington, Case C-299/99, 18 June 2002
* Walmart Stores Inc. v. Samara Brothers Inc., 529 U.S.205 (2000)
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— ' Hinh dang chiéc vo chai
WAL da duoc dang ky nhin
hiéu cua Cong ty Coca
Cola da duoc bao ho tai
Hoa Ky, Chau Au, Trung
Quéc, Viét Nam,...

Ding ky nhin hiéu sd
40-548200 tai Han Quéc
cua Cong ty Korean
Airlines cho nhom 39

Ping ky nhan hiéu sd
~ LR 3040118 tai Hoa Ky
cho nganh dich vu ngan
hang

mEEI=

2. Nh&n hiéu mau (colour mark)

Trong cac hoat dong thuong mai hién dai, ngay cang nhiéu doanh nghiép sir
dung mau sic dé 1am cong cu nhan biét san pham hoic dich vy, cé thé 1a ding ngay
trén san pham, hoic bao bi déng goi san pham hay trong céc tai liéu quang céo. Sé
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luong don dang ky nhan hiéu mau bai vy ngay cang ting ¢ cac nudc’. Mau Ssic
cling dan duoc ngudi tiéu dung chip nhan nhu mot diu hiéu dé phan biét ngudn
g6c thuong mai caa san pham. B4 voi nguoi tiéu ding, nhan biét bang mau sic
con d& hon so vai cac dau hiéu nhan biét khac va ciing d& dé ndm bat thdng tin san
pham. Néu khdng c6 sy bao ho hop 1y d6i véi cac loai nhan hiéu mau cé thé cac
i thi canh tranh s& c6 nhitng hanh vi canh tranh khong lanh manh, anh huéng téi
cac doanh nghiép kinh doanh trung thuc, da tao dung duoc hinh anh thuwong mai uy
tin thdng qua viéc sir dung lau dai cac mau sac tao nén duoc kha ning phan biét tir
mau sac do.

Hoat dong thuong mai qudc té ngay cang phat trién, cac mau sic ciing dong
vai trd ngay cang quan trong, Iy do la vi cac dau hiéu mau sac so véi cac dau hiéu
truyén théng dugc st dung 1am nhan hiéu co loi thé hon bai khéng gap tro ngai vé
khac biét ngbn ngt. Vi quy dinh phap luat nhén hiéu cua cac nudc khac nhau nén
viéc dang ky bao ho nhan hiéu mau ciing khac nhau. INTA cho rang, néu nhu mot
dau hiéu mau khong dugc bao ho thi viéc cac doanh nghiép lua chon mau sic dé
lam mét cong cu trong chién luoc kinh doanh quéc té s& gap tré ngai va rui ro®.

2.1. Ddu hiéu dwoc sir dung, dang ky lam nhan hi¢u mau
Theo tong hop tir WIPO, nhan hiéu mau gém c6 nhiing dang sau:

- Nhé&n hiéu mau don sac;
- Nhan hiéu c6 su két hop cua nhiéu mau sic khac nhau;
- Nhén hiéu c6 su két hop mau sic véi cac dau hiéu khac.

GiGi han noi ham caa nhan hiéu mau con ton tai nhiéu khéc biét trong nhan
dinh gitra cac nudc. Mot s6 nuéc va khu vue quy dinh nhan hiéu mau chi thuan tay
do mau sac cdu tao nén, ma la khéng su dung thém cac dau hiéu chir cai, hinh vé
nao khac. TMEP cia My quy dinh nhdn hiéu mau 1a nhan hiéu do mét hoic nhiéu
mau tao nén trén mot vat dic dinh’.

C6 mét s6 nuéc hoic khu vuce thi quy dinh ngoai mau den trang ra, tat ca cac
nhan hiéu c6 mau sic déu coi 1a nhdn hiéu mau, vi du nhu EU, Tay Ban Nha va
Phép... Tai liéu huéng dan tham dinh nhdn hiéu caa OHIM chia nhan hiéu mau

> WIPO SCT/17/3 Standing Committee on the Law of Trademarks Industrial Designs and Geographical
Indications. Relation of Established Principles to NTM [R]. Geneva: WIPO, 2007

® INTA Non-Traditional Trademarks Subcommittee Issues and Policy Committee Trademark Affairs and
Policies Group. Protection of Color Trademarks [R]. New York: INTA, Nov 1996

"TMEP 1202.5
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thanh nhan hiéu mau triru twong va nhan hiéu mau mang tinh trang tri °, trong dé
nhan hiéu mau trira twong 1 chi nhdn hiéu mot hodc mot sé mau két hop khong bi
han ché vé hinh dang. Gigi hoc gia thé hién van dé nhan hiéu mau sic rat khac
nhau, bao gém nhan hiéu mau triru twong (abstract color mark), nhan hiéu mau tu
than (color as such), mau khong c6 duong bién (color without contours), mau vén
c6 (color per se). Miac du cach thé hién khong giéng nhau nhung c6 thé thiy céc
thuat ngir déu thé hién viéc nhan hiéu mau I1a nhan hiéu chi ciu tao tir mau sic.

Hién nay hau hét cac nudc déu bao ho nhan hiéu mau 1 su két hop cua nhiéu
mau sac con nhan hiéu don séc thi sé lwong qudc gia bao ho con han ché. Cac nudce
c6 quy dinh vé bao ho nhan hiéu don sic gém Duc, Phap, Anh, Uc, New Di Lan,
Singapore, Hong Koéng...; mot sé6 nuéc quy dinh rd khong bao ho nhan hiéu don
sic nhu An Do, Trung Qudc. ..

2.2. Tiéu chudn bdo hg nhan hiéu mau

WIPO chi ra rang mau don sic hoic to6 hop mau sic chi khi c6 dugc kha
ning phan biét thi mai duoc ding ky bao ho 1am nhan hiéu®. Tuy nhién, nhan hiéu
mau khong bao gio cé tinh phén biét ty thdn ma tinh phan biét dat duoc sau ca mot
qué trinh luu hanh san pham, dich vu. Bén canh dé, con c6 mot sb luan diém phan
dbi viéc bao ho nhan hiéu don sic dugc dua ra nhu: thuyét can mau, tinh twong tu
cia mau sic va tinh cdng dung ctia mau sic.

Thuyét can mau cho rang mac du ky thuat hién dai c6 thé tao ra hon 200
nghin mau khac nhau, nhung theo nghién ciru mat thuong cé thé phan biét tdi da
khoang 750 mau. Ngudi tiéu ding rat khé can cir vao mau sic dé phan doan ngudn
goc thuong mai cua san pham. S6 lugng mau c6 thé nhan biét duoc bang mat
thuong 1a ¢6 han. Cling mdt mau nhung c¢6 nhiéu gam mau khac nhau nén dé dan
dén hién tuong tuong tu, 1an 16n vé mau sic. Nguoi tiéu dung rat kho cin cir vao
mau sic dé phan doan ngudn gbc thwong mai cia san pham. Néu cho phép mot sb
doanh nghiép doc quyén st dung va liing doan thi s& dan toi viéc can kiét s6 luong
mau cd thé sir dung duoc anh huong dén cac hoat dong kinh doanh lanh manh. Tuy
nhién, dbi vai cac linh vic khong nhat thiét sir dung yéu tb mau sic thi cé thé coi
mau sac nhu mot yéu té phan biét ngudn gbe thuong mai cua san pham, dich vu va
c6 thé dugc bao ho theo hé thong nhan hiéu. Nhu vay, viéc tham dinh nhan hiéu

® The Guideline Concerning Proceedings Before the OHIM, Part B Examination, 7.64
®SCT 16/2
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mau sic phai that su can trong va khat khe dé tranh hién tuong ling doan thi
truong.

Mau sic c6 thé c6 vai trd trong chirc nang, tinh chét hoic cach sir dung cua
mot s loai san pham nao do6, hodc mot mau sic nao d6 da dong vai tro chirc ning
truyén tai mot thong tin dic dinh nao d6. Trong truong hop ndy mau sic dé duoc
xem la d3 mang tinh chirc nang d6i véi san pham, dich vu nén khéng thé dugc bao
ho doc quyén nhan hiéu.

TMEP quy dinh néu mau sic mang lai loi thé trong tinh nang hoac sir dung
thi duoc coi 1a ¢6 tinh chtc ning. Vi du: mau vang biéu thi sy an toan, do vay
nhitng san pham hoac dich vy mang tinh chat bao vé s& khéng thé dang ky mau
vang 1am nhan hiéu dugc. Mot truong hop nita ma mau sac ciing dugc coi 1a cé
tinh chie nang khi ma n6 dem lai tinh kinh té trong san xuat va sir dung. Vi du nhu
trudng hop mau sic duoc tao ra 1a két qua phu caa qué trinh san xuét, néu chap
nhan bao ho nhan hiéu thi s& dat nhimg di tha canh tranh vao vi tri bat loi khi ma
budc ho phai thay doi quy trinh san xuat.

2.3. Mgt sé vi du vé nhan hiéu mau sic

Ping ky nhan hiéu s6
300375 tai New
Zealand cua United
Parcel Service




Ping ky nhan higu sd
94038071 tai Singapore
cua Louis Vuitton
Malletier cho nhém 18 —
tdi x4ch sir dung chat
liéu da

Ping ky nhan hiéu s6
992276 tai Bai Loan cho
pin

Trung tdm Nghién ciu, Pao tao va Hé tro, Tw van )
(Tong hop tir két qua Nhiém vu khoa hoc “Nghién curu co so Iy lugn va thuc tien
bao ho nhan hiéu am thanh va mui”)



